THE ATTORNEY GENERAL
OF TEXAS

AUvSTIN 11, ' TEXAS

WILL WILSON

ATTORNEY GENERAL
March 6, 1961

Honorable Joe Resweber Opinion No. WW-1007
County Attorney

Harrls County Courthouse Re: Whether the County Health

Houston, Texas Officer of Harrls County 1s
authorized to enter into,
examine, lnvestigate, in-

- gpect and view any ground,
public bullding, factory,
slaughter house, etec., and
any other publlc place where
he deems 1t proper for the
enforcement of the rules of
the sanitary code for Texas

and of any health law,

sanl-

tary law or quarantine regu-

Dear Mr. Resweber: lation of thils State?

You have requested our opinion concerning the authority

of the County Health Officer of Harrls County, Texas.

letter of reguest you ask the followlng guestion:

Whether the County Health Officer of
Harrls County 1s authorlzed to enter into,
examine, investigate, inspect and view any
ground, public bullding, factory, slaughter
house, ete., and any other publlic place where
he deems it proper for the enforcement of the
rules of the sanitary codé for Texas and of
any health law, sanlitary law or quarantine
regulation of this State?

In your

Before discussing and answering your questlon, we wish
to make it c¢lear that thils opinlon does not purport to define
the complete realm of authorlty and all dutlies of a county
health officer, but 1s limited 1in scope to the speciflc ques-

tion asked.

As we interpret your question, you are primarlly concern-
ed with whether the County Health Officer of Harris County has
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the general authority to enter into or upon premlses to in-
spect, investlgate and examine such premises for purposes of
discovery or suppression of disease and for the enforcement
of the health laws of this State.

County Health Offlcers are creatures of the Leglslature.
The offlce exlsts solely by virtue of leglslative enactment.
Consequently, a county health offlcer has no powers or dutles
other than those devolved upon him by the Legislature. The
Supreme Court of Texas has stated this well recognized rule
?taﬁa%e 425 of the opinion in Bryan v. Sunderberg, 5 Tex. 418
1049 )

" . . The officer must look to the act by which
his office 1s created, and 1ts dutles are defin-
ed to ascertaln the extent of his powers and the
line of hls duties; and he 1s not at liberty to
transcend the former or to vary the prescribed
mode of performance of the latter. . M
/Quoted with approval in Spencer v. Galveston
County, 56 Tex. 384 (18827; Crosthwalt v. State,
135 Tex. 119, 138 S5.W.2d 1060 (1940)./

Article 4420 of Vernon's Civil Statutes i1s specifically
directed to the powers which you lnqulre about, and reads as
follows:

"The members of the State Board of Health
or any perscn duly authorized by them, upon pre-
sentatlon of proper authorlty 1n writing, are
herehy empowered, whenever they may deem 1t neces-
sary in pursuance of their dutles, to enter into,
examline, investigate, Inspect and view any ground,
public bullding, factory, slaughter house, packing
house, abattolr, dalry, bakery, manufactory, hotel,
restaurant and any other public place and public
bulldlng where they deem 1t proper to enter for
the dlscovery and suppression of dlgease and for
the enforcement of the rules of the sanitary code
for Texas and of any health law, sanitary law or
quarantine regulation of this State."

Pursuant to this Article, the State Board of Health on
the 13th day of June, 1954, passed the following resolution:

"INOW, THEREFORE, BE IT KNOWN that the Board
of Health of the State of Texas, by law duly estab-
lished and acting by a majority of 1its members duly
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appointed, confirmed, quallfied and commissioned
under the law, has authorlized and empowered and
does hereby authorize and empower L, D. Farragut,
M.D., County Health Officer of Harris County,
Texas, W, A, Quebedeaux, Ph. D., Deputy County
Health Officer of Harris County, Texas, and Direc-
tor of the aforesald Stream and Alr Pollution Con-
trol Section of the Harris County Health Unit, and
any and all other Deputy County Health Officers
acting for, with, or under the directlion of the
aforesald L. D. Farragut or W, A, Quebedeaux, to
enter 1lnto, examine, investigate, inspect and view
any ground, publle bullding, factory, slaughter
house, packling house, abbattolr, dalry, bakery,
manufactury, hotel, restaurant or any other public
place and building, when they deem it necessary and
where they deem it proper In pursuance of thelr
dutles to discover and suppress dilsease and to en-
force the sanitary code of Texas and any health law,
sanitary law or quarantine regulation of the State,
to the full extent of the authority conferred upon
the State Board of Health by Article 4420, V.A,C,5,'"

Thls resoclution authorized the County Health Officer of
Harrlis County, Texas, to exercise the exact powers you have
inquired about and 1t remained in full effect until rescinded
by resolution of the State Board of Health on the 15th day of
June, 1959. In the absence of the speclfic authorization of
the State Board of Health, the powers enumerated by Article
4420, Vernon's Civil Statutes, may not be exercised by the
County Health Offlcer of Harris County, Texas. We must then
loock elsewhere to find such authority, 1f 1t exists.

The statutorﬂ duties of a County Health Officer are set
forth in Article 8427 of Vernon's Civil Statutes, as follows:

"Each county health officer shall perform
such duties as have been required of county
physicians, with relation to caring for the
prisoners in county Jjalls and 1n caring for the
inmates of county poor farms, hospitals, discharg-
ing dutles of county gquarantine and other such
duties as may be lawfully requlired of the county
physiclan by the commissloners court and other
officers of the county, and shall discharge any
additional dutlies which 1t may be proper for
county authorities under the present laws to re-
quire of county physiclans; and, in addition
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thereto, he shall discharge such dutles as
shall be prescribed for him under the rules,
regulations and requirements of the Texas
State Board of Health, or the presldent there-
of, and 1s empowered and authorized to estab-
lish, maintain and enforce guarantine within
his county. He shall also be required to ald.
and asglst the 3tate Board of Health in all
matters of local quarantine, inspection, disease
preventlon and suppression, vital and mortuary
statistlcs and general sanltation within his ,
. county; and he shall at all times report to sald
State board, in such manner and form as it shall
prescribe, the presence of all contaglous, Infec-
tious and dangerous epldemlc diseases wlthin his
Jurlsdiction; and he shall make such other and
further reports in such manner and form and at
such times as sald State board shall direct;
touching on such matters as may be proper for
sald State board to direct; and he shall ald saild
State board at all times in the enforcement of
1ts proper rules, regulations, requirements and
ordinances, and 1In the enforcement of all sanil-
tary laws and quarantine regulations within his
jurisdiction.“

We find no language 1n this Article, or any other Arti—
cle, which gives county health officers the broad general
power inquired about in your request. It should be noted in
this connection, however, that county health officers are re-
quired to dlscharge "such dutles as may be lawfully required
of the county physicilan by the commisslioners court and other
officers of the county" and further that "he shall discharge
such dutles as shall be prescribed for him under the rules,
regulat%ons and requirements of the Texas State Board of
Health,

We have no knowledge of any actlon which may have been
taken by the Commissloners Court of Harris County pursuant to
Article 4427 and, therefore, decline to comment in this respect,
We have ascertained that the only action by the State Board of
Health has been that set forth above.

Therefore, you are advised that we concur with your con-
clusion that the County Health Officer of Harris County, Texas,
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deoes not have the general authorization of entry and inspec-
ticon which you have inqulred about, and your question is
hereby answered in the negatlve,

We would here point out that we do not hold that the
County Health Officer of Harris County, Texas, does not have
statutory authority to enter into or upon private or public
premises 1in connectlon with the duties ¢of his offlce under
any circumstances. We merely hold that he has, at this time,
ne such general authority and we will not attempt to discuss
or point out those specific instances in which he 1s author-
ized, other than by referrinﬁ you, by way of example, to
Rules 18 and 19 of Article 4477 of Vernon's Civil Statutes:

"Rule 18. Authorities to investigate report-
ed cases. - Whenever a local health authority is
informed or has reason to suspect that there is a
cage of smallpox, scarlet fever, or other report-
able dlsease wlthin the terrltory over whlch he
has jurlgdiction, he shall immedlately examine
into the facts of the case and shall adopt the
guarantline or employ the sanltary measures as here-
in provided, (Emphasis ours)

"Rule 19. Shall see that quarantine and dis-
infectlon 1s carrled out. - Within his Jurlsdiction,
each and every local health authority shall see that
the quarantine or disinfection of any house, buildigg,
car, vessel, or vehlcle, or any part thereof, and o
any articlesg thereln llkely to retain Infection, 1s
carried out, and that all persons who have been in
quarantine are requlred to take a dlsinfecting bath
before the same are released. In the event of the
dlsease having been smallpox, all persons exposed
shall be 1solated for eighteen days from the time of
last exposure unless successfully vaccinated.”
(Emphasis ours)

SUMMARY

The County Health Offlicer of Harris County,
Texas, does not have general authority to
enter into, examine, lnvestlgate, 1lnspect
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and view any ground, public bullding, fac-
tory, slaughter house, etc., and any other
public place where he deems it proper for
the enforcement of the rules of the sani-
tary code for Texas and of any health law,
sanltary law or quarantine regulation of
thils State.

Yours very truly,

© WILL WILSON
Attorney General of Texas
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